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Vicums of incident in which former
employes had entered workplace and fired
shots, killing eight people and wounding 12,
brought products lisbility action against
manufacturer of prescription anridepressant
drug which former employee had been
taking. After entering judgment om jury
verdict for manufacturer, the Circurt Court,
Jefferson County, John W. Potter, 7,
scheduled hearing for any perscn to show
cause why judgment should not be amended
to reflect that case was dismissed as semrled.
Parties sought writ of prohibition, and the
Court of Appeals granted request apd issued
writ prohibiing circuit judge from
proceeding with motion. Circuit judge

eppealed, and the Supreme Court,
Wintershezmer, 1, held that: (1) provisions
of Rules of Civil Procedize did not expressly
authorize hearing; (2) trial court has
sufficient inberent awthority to conduct
investigation and hearing 1o determime
whether ifs judgments accurately reflect the
wuth: and (3) reasonable basis existed o
support belief that setlement had be=n
eatered by parties prior to submission of case
to jury and to warrant hearing by conrt -

Court of Appeals reversed. and winit of
prohibition dissolved.

[1] PROBIBITION k1

314kt
Wnt of pwhfbmnn is extraordinary remedy

and is generzlly issued only when court in

question is procesding or is ebout to proceed
outside its jurisdicon and there is no
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adequate remedy by appezl, or where it is
about to act incorrectly, although within its
jurisdiction, and there exists mo adequate
remedy by appeal otherwise, and pgreat
injustice and ireparzble injury would result
to petitioner if court in question should so
act

[2] JUDGMENT k303
228k303
Provision of Rules of Civil Procedure
goveming clerical mistzkes In judgments
allows trial court to comect clerical mistakes
.in fts judgments and eors therein arising
from oversight or omission at any time oo ifs
own initiative, but does not invest trial court
with either jurisdiction or authority to make
substantive changes in judgment; effect of
rule is limited to mistakes that are clerical in
nature. Rules Civ_Proc.,-Rule 60.01.

[2] JUDGMENT k306

228k306

Provision of Rules of Civil Procedure
governing clerical mistakes In judgments
allows trial court to comect clerical mistakes

in its judements and emors theyein arising -

from oversight or omission at any time on its
own inifiafive, but does not fnvest tal court
with either jurisdiction or authority to make
substantive changes in judgment;, effect of

role is limited to mistakes that are clerical in

nature. Rules Civ.Proc., Rule 80.01.

[2] JUDGMENT k516
228k316 i

Provision of Rules of Civil Procedure
governing clerical mistskes m judgments
allows trial court to correct clerical mistakes
in its judgments and erors thersin ansing
from oversight or omission at any time on Iis
own initadve, but does not invest tal court
with either jurisdiction or authority to maks
substantive changes in judgment; effect of
rule is limited to mistakes that are clerical in
panme. Rules Civ.Proc., Rule 60.01.

L= FARLE

[2] JUDGMENT k321

228k521

Provision of Rules of Civil Procedure
goverming clerical mistakes in judgments
allows tal court to correct clerical mistakes
tn its judgments and errors therein arising
from oversight or omission af any time on jts
own initiative, but does not invest tial court
with either jurisdiction or authority to make
substantive changes in judgment; effect of
rule is limited to mistakes that are cledcal in
nanre. Rules Civ.Proc., Rule 60.01.

[3] JUDGMENT k382
228k382

Provision of Rules of Civil Procedure
allowing relief from judgment based on
misteke, inadvertence, excusable neglect,
newly discovered evidence, or fraud is only
available to party or his legal representative.
Rules Civ.Proc., Rule 60.02.

[4] JUDGMENT k316

228k316

Provision of Rules of Civil Procadure
allowing relief from judement based on
mistzkke, madvertence, excusable neglect,
pewly discoversed evidence, or fraud did not
authorze mal judge to conduct hearing o
determine whether judgment which had besn
entered was correct and reflected the tzh;
rale is only available to parfy or his legal
representative, and judge 1s certminly not
party to litigation originally. . Rules
Civ Proc_, Rule 60.02.

[5] JUDGMENT k316

- 228316

Trial cowt has duty and right o determine
that its judsments are comect and accurarely
reflect the truth.

[6] ITDGMENT k1

228kl

Judement is last word of the law in anoy
judicial controversy.
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[7) TUDGMENT k316
228k316

Reasonable basis existed to believe that
possible lack of accuracy existed in
judgment which had been entered in action
against pharmaceutical manufacturer
following jury verdict, and tmal court was
justified in conducting hearing to determine
validity of judgment, where pleintiff after
obtaining favorable ruling on admissibility
of evidence of prior wrongdoing by
manufacturer had chosen pot fto admit
evidence, record indicated that some sort of
settlement had been reached before case was
submitted to jury, and there had been great
lack of candor to trial court with regard to

agreement.

[8] JTUDGMENT k316

228k316 |
Trial court has authority and duty to
determing that its judgments are comect and
accurately reflect the tuth in all respects,
and in order to so determine, has sufficient
inherent authority to conduct investigation
and heanne to determine whether its
judements accurately reflected the tuib;
right of investigation is conditioned to such
circumstances where there is reascnpable
basis to believe thar there is possible lack of
accuracy or truth in judsment, and goes
beyond actual fraud to encompess bad faith,

" abuseof judicial process, deception of court,

and lack of candor to cowt

[3] JUDGMENT k386(7)

228k3386(7)

Equitable relief against fraudulent judgments
is not statutory creafion bt is judicaally
devised remedy fashioned so as to relieve
hardshins which from time to time arise from
literzl adherence to cowt-made rule that
judgments should not be disturbed after
certain time period has expired.

[10] COURTS ki

C PALE

106k

There are certain implied powers which are
mmherent o any cowrt of justice which arise
from very pature of institution, and such
anthonty is required because implied powers
are necessary to proper exercise of all other
judicial suthority; powers are governed not
by statute or rule but by control vested in
court to manpsge its own affsis so as to
achieve orderly and expeditous, accurate
and ruthful disposition of causes and cases.

[11] APPEAL AND ERROR k949

30k949

Inberent authority of any court of justice to
manage its own affas so as to achieve
orderly and expeditious, accurate and
truthful disposition of causes and cases is
vestaed in sound discretion of court in
question subject to approproate appellate
review, and must be exercised with great
caution even though it is necessarly
incidentz! to fimection of all courts.

[11] COURTS k1

106kl

Inherent awthornty of any court of justice to
meapage its own affairs so as to achieve
orderly and expeditious, accurate and
tuthful disposition of causes and cases is
vesied in sound discretion of commt m
quastion subject to appropriate sppellate
review, and must be exercised with great
caution cven though it is necessarly
incidental to fimction of all courts.

[12] JUDGMENT k297

228k797

Along witk inherent power of cow:t to set
aside or correct judgment atier tume
permitted by rule has expired is inherent
power to conduct independent investigation
when there is reasonable basis to believe that
there is possible lack of accuracy or truth in

original judgment.

47395
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[1Z2] JUDGMENT k316

228k316

Along with immherent power of court to set
aside or comect judoment after time
permuited by rule has expired is inberent
power to conduct independent investigation
when there is reasonsble basis to believe that
there is possible lack of accuracy or tuth in

original judgment

[12] JTUDGMENT k340
223k340

Along with inherent power of court to set
aside or comect judgment after time
permitted by mule has expired is inherent
power to conduct independent investigation
when there is reasonable basis to believe that
there is possible lack of accuracy or truth in

original judgment.

[12] JUDGMENT k381
228k381
Along with inherent power of cowrt 1o set

aside or comect judgment afier time

permitted by rule has expired is inherent
power to conduct independent imvestigation
when there is reasonsble basis to believe that
there is possible lack of accuracy or muth m

original judement.

[i3] JUDGMENT k257

228K297

Inherent authority of comt t conduct
bhesnng where reasomable basis exists o
believe that there is possible lack of accuracy
or tnrth in original judgment goes beyond
actual fraud and encompasses bad feith
conduct, abuse of judicial process, amy
decepdoa of court, and lack of candor w
court, as system depends on adversanal
presentation of evidence, end even slightsst
sccommodation of deceit or lack of candor
in any materdal respect quickly ecrodes
validity of process.

[13] JUDGMENT k340

10 FAGE

228k340 .

Inherept authority of court t© conduct
hearing where reasonable basis exists to
believe that there is possible lack of accuracy
or truth in original judgment goes bevond
actual fraud and encompasses bad faith
conduct, abuse of judicial procsss, any
deception of court, and lack of candor to
court, as systcm depends on adversarial

- presentation of evidence, and even slightest

accommodation of deceit or lack of candor
In any matedal respect quickly erodes
validity of process.

[14] COURTS k1
106k1
Some elements of inherent authority of court
are so essential to judicial authority that they
are indefeasible, and among them is ability
of court to enter orders protecting integrity
of its own proceedings.

*451 Richard Hay, Somerset, John W.
Potter, Jefferson Co. Hall of Justice,

Louisville, for Appellant

Irvin D. Foley, Louisville, Paul L. Smith,

Dalles, TX, Edward H Stopher, Boehl
Stopher & Graves, Louisville, Lively M.
Wilson, John L. Tate, Stites and Harbison,
Louisville, John F. Brenner, McCarter &
English, Newark, NJ, Lawrence J. Myers,
Freeman & Hawkims, Atlanta, GA, Frank P.
Doheny, Ir, Him Doheny, Reed & Hmp&r
ansvﬂlc:, for Appellees.

WINTERSHEIMER, Justice.

This appez! is ffom a decision of the Court
of Appesls whick grented a Wrt of
Prohibition against Jefferson Circuit Judze
John W. Potter from conductng a hearing to
determine whether the judsment entered in
the socziled Prozsc case styled "Joyce
Fentress. er al v. Eh Lilly and Company,
Civil Action No. 90-CI-6033" was cermect
and reflects the truth.

Brag
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The issue in this cass is whether the irial
judge can conduct a hearing to determine if
the judgment rendered is true and correct

The precise legal issue in this case arose
after a jury had retmmed a verdict on
December 12, 1994 and the circuit judge
cutered a judgmesnt on Jaguary 25, 1995 in
which he ordered and adpwxdged that the
claims against the defendants be dismissed
with prejudice. No post-judgment motion
was filed, and the appeal tme pursuant to

CR 73.02(1)(a) expired on February 24,

1995, without an appeal being filed The
circuit judge then fied his own motion
pursuant to CR 60.01 on Aprl 19, 1995
stating that the preamble to the judgment
entered on January 25 suggested thet the
dismissal was based solely on a jury verdict
but that he now believes it was more likely
than not that the case had been settled. The
circuit judge scheduled a2 hearing for any
party to show cause why the judgmem
should not be amended to read, after
amendment, that the case was "dismissed

with prejudice as settled.”

Some fectual background must be presented
in order to understand the significence of this
case. In 1989, Joseph R Wesbecker, a
disgruntled former employes, entered the

. Standard Gravure Printing plant in Louisville

and shot and killed ecight people and
seriously wounded twelve others. The
esiaies of the eighi decedents and twelve of
the injured persops filed lawsuiis agaipst
various defendants including Eli Lily
Company. All of the defendants other than
Lilly settfed or were dismissed prior to the
trial which began on September 26, 1994.

The trial was trofircated so that the only
issue 1o be decided by the jury was waether
the anti-depressant drug Prozac
manufactured by Lilly was unressonably
dangerous and defectve and whether it

LD} ol L =

caused Wesbecker to kill or injure the
plaintifis. The trial judge reserved the issues
of compensatory and punitive damages for
fuhme tials. The tnal itself lasted 47 days
dunng which 73 live witnesses testified, 22
depositions were presented to the jury and
41! exhubits were introduced into evidence.
When the trial of this case started, there were
approximarely 160 other Prozac cases
pending agamst Lilly. This case was the first
to go to tral.

An mportant element in the proof presented
by Lilly was that Prozac, and its U.S.
package insert, had been approved by the
Federal Food and Drug Administration. The
plaintiffs attempted to counter this evidence
by demopsmatng that Lilly had failed to
accurately report test results, including the
German government tests, to the FDA.
Before trigl, the mial judge had excluded as
irrelevant and unduly prejudicial evidence
that Lilly in 1985 had besn sanctioned for its
failure W report to- the FDA =adverse
incidents resulting from Oraflex, an arthntis
drug that had been taken off the market
Both Lilly, 2s a corporation, and its chief
*452 medical officer had pled guilty to
violsdons of multple cominal counts of
various federal statiies and withholding
evidence adverse to the drug, including the
desths, from the FDA_

During the presentation of the evidence by
Lilly, the plzintiffs repeatedly asked the tral
judee to mule that Lilly had "opened the
door” to the Oraflex evidence throush
witnesses who bad descdbed Lilly's
repuiztion for reporting adverse mcidents to
the FDA. This tal issue was extepsively
argued The sdversarial encounter took more
than a day from the tial. The tmal judge
then reversed his prior ruling and held that
the Oraflex evidence would be admitted On
the following day, the plamtifis closed their
rebuttal evidence without introducing the

B+ 35
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results of their victory in regerd o the
evidentiary ruling. The circuit judge
immediately requested aa off-the-record
discussion where he asked "whether money
hzd changed hends” or words to that effect
Counsel for the parties assured the court thar
no settlement had been reached. Counsel for

¢ appelless dispute this sequence of evenrs
as recounted in Judge Potter's affidavit
However, we find the record devoid of any
information that indicates thar the mal judge

.+ was informed in any way that any settlement

had been reached

A careful and thoughtful exammation of the
entire record in this case indicates that some
sort of settlement was reached before the
case was submitted to the jury. It certainly
can be argued that there was a great lack of
candor to the trial cowt in regerd to the
scttlement agresments.

As poted earlier, the case was submitied to
the jury which returned a verdict finding that
Lilly was not at fiamlt The circuit judge then
entered a judement which dismissed the
claims with prejudice. Approximarely three
months later, on April 19, 1995, the tmal
judee issued a sua sponts motion pursuant to
CR 6001 to comect an slleged clerical
mistzke in the judgment The circuit court
ordered that any party may appear to show

“cause why the original judgment should oot
"be ameunded — The judee also issued

subpoenas for counsel for the plaintifis and
for Lilly, compelling them to eppear and
testify in behalf of the court's desire to enfter
the corrected judement The circuit cowmt
also issued a subpoena for 2 law fimm,
counsel for Lilly, requiring it to produce
documents reguested bv the court Az this
point, the parties united in the present action.

The Court of Appeals unanimously granted
the request of the pardes for 2 Writ of
Prohibition preventing the circuit judge from

[N Al

proceeding with this motion pursuant to CR
60.01 and from enforcing any of the
subpoenas which had been issued  The
Court of Appeals determined that the circuit
judge bhad lost jurisdicton to recpen the
Judgment.

[1] We must observe that a Writ of
Prohibition is an extraordinary remedy and is
generally issued omly when the court in
question is proceeding or is about to procsed
cutside its jurisdicion and there is no
adequate remedy by appeal, or where it is
about to act incorrectly, although it is within
its jurisdiction, and there exists no adequate
remedy by appeal or otherwise, and great
injustice and nreparable injury would result
to the petitioper if the court in question
should so act. Shumaker v, Paxton, Ky., 613
S.W2d 130 (1981); Bender v. Eatop, Ky.,
343 S.W2d 799 (1961).

[2] We are well aware that CR 60.01 allows
a trial court 1o correct clerical mistakes in its
judgments and errors therein arising from an
oversight or omission at any time on its own
ininstive. We do not believe thar CR 60.01
Invests the tmal court with efther jurisdiction
or authority to make substantive changesina
judement The effect of the rule is Iimited to
mistzkes that are clerical in pature.

[3][4] In this case, it does pot appesr that
CR 60.02 1s applicable. Although-it is not
sbundantly clear, the interpretations of the
rule indicate that CR 60.02 is only availzble
to e party or his legal representative. The
wial judge is certzinly not a party to the
litigation onginally. See Wright, Miller znd
Kape Federal Practice & Procedurs: Civil
2nd § 2852 at 235; Jude v. Morwood
Sawmill, Inc., Ky App., 726 S.W.2d 324
(1987).

The cux of the arpument presented by
Judge Potter is that a trial court has the *433

N00832
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right and duty to ses that it5 judgments
accurately reflect the truth and that the trial
court has the inherent authonity to determine
whether its judgment does so reflect the
truth. Lilly argues that the trial judge does
not have inherent power to modify =2
judement or hold 2 hearing in the sbsence of
actual fraud.

[5][6] We must first note that the trial court
has a duty and a night to determine that its
judgments are correct and accurately reflect
, the tuthh We agree with the ratiopale
expressed in Montgomery v. Viers, 130 Ky.
654, 114 SW. 251 (1908) as to the
importance placed on the judgment of a
court. "The highest verity, from
considerations of public policy, is attibuted
to the records apd judements of courts as
matters of evidence” and "they ought to be
most carefully preserved and authenticated "
Viers, supra. In that case, Justice O'Resr,
writing for a mmamimons court, stated that
common law courts from esrliest tmes have
exercised the prerogafive of correcting their
own judgments by their own records so as to
make them conform to the original fact.
Viers. The judement is the last word of the
law in any judicial controversy. Homback v.
Hommback, Ky.App., 636 S.W.2d 24 (1982),
quoting from Irvine Toll Bridee Co. v.
‘Williams, 223 Ky. 141, 3 SW2d 193
(1528). -

[71[8] Once the trial judge hed reason ™
believe that there was some absence of
sccuracy in its judegment so thar the
judement did not properly conform to the
Tue facts of the case, the tal judee Bad 2
duty, as well as a right, to investigate by
means of a hearing to deterrmine that the
judgment accurately reflected the muth. The
trial judge has inherent power to execute this
responsibility.

We can fully understand the reluctznce of

1D FAGE

the Court of Appeals to embark on such
uncherted legal waters because thers are no
reported cases establishing such an authority
m Kentucky. However, we believe it is
prudent and persuasive to consider the
federal case law as expressed in Hazel-Atlas
Co. v. Hartford Co., 322 U.S. 238, 64 5.Ct
997, 83 L.Ed 1250 (1944). In that patent
infringement case, the United States
Supreme Court held that a Federal Court of
Appeals bad both the duty and the power 1o
vacate its own judgment even though the
recognized time period for doing so bad
expired. Hazel- Atlas, 322 US. at 249, 64
S.Ct at 1002-1003. In that decision, the
court held that a court of equity may grant
relief against a judgment because of after-
discovered fraud regardless of the term of its
eniry, but such power should be cautiously
exercised.

[9] We mast sgree with the principles
expressed by the U.S5. Supreme Court that
equiteble relief asainst fraudulent judements
is pot & statutory creation but a judicially
devised remedy fmshioned so as to relieve
hardships which from time to time ense from
a literal adherence to the court-made rule that
judements should not be disturbed after 2
certain time period has expired.

We must agree that as the court stated in

Hazel-Atlas:
This equity rule, which was firmly
established in English practice long befare
the foundation of our Republic, the courts
have develaped and fashioned to fulfill 2
umiversally recognized need for correcting
injnsticas which, ir cerfain instences, are
deemed sufficiently gross to demand 2

departure from rigid adherence 1o the term'

rule.

Se= zlsg Chambers v. NASCO, Inc., 501
US. 32 111 S.Ct 2123, 115 LEd2d 27
(1991): Lake Village Water Assn. v. Sarrell,
Ky.App., 815 5.W.2d 418 (1991).

B 35
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It is 2 wrong agzinst the inshnutions sef up
to protect and safegpard the public,
instituions in which fmud cannot
complacently be tolerated consistently with
the good order of society.
Hazel Atlas, 322 US. =t 246, 64 S.CL at
1001.

[10][11] We are persuaded that there are
certain implied powers which are inherent in
any Court of Justice in this State which arise
from the very nature of their instinmion
Such authority is required because they are
necessary to proper exercise of all other
judicial authority. As such, these powers are
govermed not by statute or rule, but by the
control vested in the court to manage its own
affairs so as to achieve the orderly and
expeditious, accurate and truthful disposition
of canses and cases. This prnciple was well
*454 expressed in Chambers, supra, wiuch
quotes with approval the early case of United
States v. Hudson, 7 Crapch 32, 3 L Ed. 259
(1812); See also Roadway Express, Inc. v.
Piper, 447 U.S. 752, 100 S.Cr 2455, 65
LEd2d 488 (1980). In Kepiucky, such
aithority is vested in the sound discretion of
the court in question subject to appropriate
appellate review. All such authority must be
exercised with great caution even though 1t is
necessarily incidental to the fimction of all
courts. CE Ex parte Bum, 9 Wheat 529, 6
LEd 152 (1824).

[12] It is obvious that along with the
inherent power to set aside or comect the
judgment after the time permitted by rule has
expired, is the inherent power to conduct an
independent investigation when ther= is a
reasonable basis to believe that there is a
possible lack of accuecy or tuth in the
original judgment The Federal courts have
also recognized this right of investigation so
as to determine whether 2 judement was
obtained by fraud. Universal Oil Co. v. Root
Refining Co., 328 U.S. 573, 66 5.Ct. 1176,

D= FPAGE

90 L.Ed. 1447 (1946).

Here, it is necessary to copduct the requisite
investigedon through a court hearing to
detenmine the true pature of the settlement
between the parties so as to enswre the
integnty and accuracy of the judgment of the
court

[15] The mberent authority of the court goes
beyond actual fraud It encompasses bad
faith conduct, abuse of judicial process, any
deception of the courr and Jack of candor to
the cowrt Our system depends on the
adversarial presentation of evidence. Even
the slightest accommodation of deceit or a
lack of capdor in any material respect
quickly erodes the validity of the process.
U.S. v. Shaffer Equipment Co., 11 F.3d 450
(4th Cir.1993). :

In this case, there was a serious lack of
candor with the trial court and there may
have been deceptiop, bad faith conduct,
abuse of the judicial process or perhaps even
fraud Thar is what the mvestigaton and
hesring is to determine. We cannot tolerate
even the possibility of such conduct at either
the trial or appellate level.

[14] We note with approval the language

used by Justice Scalia in his dissent in
Chambers v. NASCO, supra, o the effect
that some elements of mherent aithority are
so essentizl w the judicial authority that they
gre indefeasible and among them is the
ability of the Court 1o enter orders protectng
the integority of its own proceedings.

The cucumstances surrounding this case
provide =z reasopable basis for inquiry and
mvestigation by the irial judge as to whether
there was a possible freed or
misrepresentation of the truth reflected in the
judgment It may be unusual for a case to be
submitted to a jury for decision after the

Beris
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parties have resched a2  seftiement
particularly if the inal court was not fully
informed. The attempt for a directed verdict
regarding punitive demages, the request that
2 nonexistent compensatory damage phase
be conducted before a pumitive damage
phase, the request for oral arqument ground
rules regarding the meantion of thé various
damage phases and the planning discussions
regarding mediation in the event of a verdict
for the plaintiff and how quickly the punitive
phase would follow such a verdict, the latter

while the jury was still deliberating, all form

the basis of legitimate concern with which to
support an investipation and hearing by the
trial judee.

It is our instruction that such a hesring
should be conducted in camera so that
appropriate  confidentiality may be

 maintained as needed The spedific

determinations of that confidentiality remain
with the trial judge peading possible appeal.

We find po imreparzble injury. The only
result is that the truth will be revealed The
revelation of confidential  setriement

acreements is not frreparable miury when

most of the terms have already been
disclosed. In any event, there is an adequate
remedy by appeal. Moreover, there is no

~ violztion of the attorney/client privilege of

confidentiality or work product. The only
documents subpoenaed are those disclosed o
and shared by the parties.

It is the holding of this Court that a tral
court hzs the anthority and duty to determine
that its judgments are correct and accurately
reflect the truth in all respects. In *455 order
to so determine, the tral court bas sufficient
inherent  authority To conduct an
investgation and a hearing to determine
whether its judgments accurately reflect the
quth.  This rght of investgation 15
conditioned to such circumstances where

e rAuE 1dr3g

there is a reasopable basis to believe that
ther= is 2 pessible lack of accurzcy or truth
in the judgment This inherent power goes
beyond ectusl fraud. It encompasses bad
faith, abuse of judicial process, deception of
the court and lack of candor to the court
There can be no accommodation of deceit or
lack of candor m any respect in the judicial
process.

The decision of the Court of Appeals is
reversed and the Wrt of Prohibition is
dissolved.

STEPHENS, CJ, BAKER, GRAVES,
LAMBERT and STUMBO, T, and PAUL
K _MURPHY, Special Justice, concur.

END OF DOCUMENT
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