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L Charpe to the Friend of the Court -

On September 6, Im.tthumcnt:ndan&ﬂerinﬁismappnﬁ:ﬁngth:
undersigned 1o act as Friend of the Court “Io develop and present facts from which the
Cammdzmrminaﬂmmmdﬁxﬂmlﬁmﬂufthnpﬂﬁmmdmnmm
comply with the Supreme Court opinion ™ Cowrs’s Motion and Order Pursuan; 1o
Kentucky Supreme Court Opinion in Potter vs. Eli Lilly No. 95SCS80-MR ¢ (Dated
5/23/96) and Notice, p. 6.

The Supreme Court opinion referred to in the Court’s Order is the opinian in
Ponerv. Eli Lilly and Co., Ky, 926 5. W 24 449 (1596). m which the Supreme Conrt
hﬂdmﬂ“suiﬂmmhzs&:mmﬁym&utymm&uﬁjndgmmﬁm
carrert and accurately refiect the truth in all respects ™ I at 454 Itﬁ:r&mrhg.‘ld:

hnrd:zmmdm;ﬂ::wialnmhassmﬂiﬁm:iuhﬁmmmm

cnndmanhrvsﬁgzﬁ:mﬂdahmﬁngmdetrmimwhﬂherﬂsjndgmmm
accurately reflect the truth. This right of investigation is conditioned to such
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curcumstances where fhere is 2 reasanable besis to believe that there is
possible lack of accuracy or wruth in the judgment. Thus inherent power goes
beyond actual frand It encompasses bad faifh, abuse of judicial process,

deception of the court and lack of candor to the comrt  There can be no
accammodation of decrit or lack of candor in eny respect in the judicial
Process.
Id at454-55. In addition, the Supreme Court specifically found that the cireumstances
smmmdhgthcinsﬁn:m&mﬁd:nmmmbhh&ﬁshh@hymﬂinwsﬁgaﬁmby
the trial judge. Jd at 454,
Ammdingly.ﬁ:mmthtﬁimdnfﬂm&miniﬁismﬂahtﬂdmhpmd
mmmmmCMMmmmmﬂmxﬁmtﬂfﬂm
parties, and can ofherwise determine whether there was any frand, bad faith, abuse of
judicial process, deception of the Court, ar lack of candor to the Court in this matter In
developing these facrs, the Friend of the Court bas, amang other things, condncted
interviews with various individuals. Theannmgysfarﬂiliﬂy&&.,ﬁv:ly%ﬂnand
JmImebmmtu&mm%th,mMm
Steve Lore, Paul Smith, Nancy Zettler, Irv Foley, and Armer Maban, Mr Wilson and
Mr.TaEmprﬂsmtrmBmlznyMym,andSmIm:inﬁismﬂzﬁrpm
ﬂ&cu&uhﬁrﬁmmﬁwmﬂtuﬁhﬁm&mﬁﬂynﬁdmbﬂmm
be!m]fufﬁﬁ[&ﬂyilznrﬂ:hpmmﬂmtumsufﬂzmaﬁdm&nl@mm The

mterview with Irv Foley was also conducted in the presence of his attorney, Margaret
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Keane,

The facts developed by the Friend of the Court will be presented to the Court at
the hearing that is schedaled for March 27 and 28, 1957. This Report is intended as 2
summary of those facts, hmﬁamfnﬁiimcth:hmﬁngbmhhmmﬁmmddmbc
& complete recitation of the facts that will be presented uﬁ:h:z:ing or to place any
Hmitaﬁnnupnnﬂuﬁiendofﬂmﬂmnfspmsmnﬁmﬂf&mﬁmuﬂum&

II. Context of Prozac Y itieation

Eﬁlmy&Cu.C‘Eﬁmejmm:dmngwiddymw
psychoactive antidepressanr medication. Winkler v. i Lilly & Co., 101 F.3d 1196, 1198
(7th Cir. 1996). Over the past several years, hundreds of plaintiffs have sued Eli Lilly
nationwide for injirics allegedly caused by ingesting Prozac. Jd These cases have been
brought m both state and federal courts. [Smith, Burns]' The instant case, Fenmress v.
ShaaComnimﬁnm[“Fm”Lisnn:nfm:?mmﬁs&:ﬁmwasﬁhdium
court.

Prozac litigation i federal courts became so prolific that, in 1992, 75 federal
Prozac cases were conselidared for discovery by the Federzl Jndicial Panel on

'Cirztions in hrackets indicete the names of the individuals from whom the Rriend
of the Court received the information A more defziled description of the individuals may
be found m Section IV_A of this Report.

-3-
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Multdistrict Litigation. Winlder v. Eli Lilly & Co., 101 F3d at 1198, This Multidistrict
Litigation ("MDL"™) was styled Jn Re Eli Lilly & Company, Prozac Praduets Liability
Litigation, MDL Docket No. 907, and was assigned to Judge Dillin in the Southern
District of Indiana lminlBBB,lmm:melSnﬂhasmndﬂmmlﬂnflmdmmd
for this multidistrict Iitigation. Winklerv. Eli Lilly & Co., 101 F3d a1 1198,

Whm:h:mmtﬁ:linlh:ﬁmnmmhsmmbm 1994, there were
approximately 160 other Prozac cases pending against Eli Lilly. Potterv. Eli Lilly and
Co., 926 S.W.2d at 451, Tixscmmimchdadﬂzmsamuﬁdamdinth:hﬂiaswcﬂ
as the pending cases in ofher state conrts. [Buns, Smith] The Fentress case was the first
Pmncmcmgnmtﬁaj;uuﬁhedmznfﬂﬁsmpnnnna!hﬂmm:hﬁgmm
mial [Bums] .

) IL Brief Summary of the Fentress Case
On September 14, 1989, Joseph Wesbecker entered the Standard Gravure plant in
Louisville, Kentucky, and shot 2nd killed eight people and seriously wouaded at jeast 12
athers ? mdgmm*mmm&mnfﬂuinjmmhﬂmmm
2gainst vasious defendans, imcluding FR Lilly. All of the deftndants other than Eli Lilly

*The facts described bere are taken from Potter v Eli Lilly and Co., Ky, 926
5.W_2d 445 (19396), and from the Reply Brief filed by fhe Appelless in that case,

..
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scﬂicdnfwmdisniss:dpﬁurmth:mwhi:hbcgmm&pmbaﬁ, 1994,

The trial was triforcated. hﬂ::ﬁmgmﬁnnnfth:ttia],ﬂxnnlyisma:mb:
d:ddndbym:jmymwhnﬁuﬁ:mﬁm&ughm:.mm&mnﬂbfﬂﬁ
Liﬂy,wnsmmn;nhlydcﬁﬁdwmddungtmumdwhﬂhﬁitmdemhmhumﬁu
nrinjmth:;:!’lainﬁﬂi m:ismnfcumpmsnmrymdplmiﬁwdmngumw
fnrﬁmunproamﬂngs,ﬁmmﬁthnjmym:\uﬂinfwﬂiyﬂly,ﬂrm
wm&hmnmdfmmyfmmmgmwaﬂdpmiﬁw
damages.

Thcuiallast:d4?dzys,dmdngwhich?5ﬁv:wimmﬁﬁaiﬂd:pmiﬁom
wmpmwnmdmﬂmjmy,mﬁ#llexhihﬂsmm;lucdinmmm On
Decembet 12, 1994, the jury retumed a verdict in fvor of B Lilly.

Aspanﬂfitspruufiuth:FmrﬁxuizLﬂiHﬂyprﬁmm&tﬁdmthathm
andisUS. package msert had been approved by the FDA. The Plaintiffs sttempted to
cmmmmjscﬁdmbydmummgﬂmﬂiﬁﬂyhadﬁaﬂﬁmn:mm}fmpanmﬂ
} results to the FDA Bcfum&du‘mingﬁmnial,thaﬂain&ﬁ'smpeamﬂymgh:m

mmm&mwﬁﬁmhﬂmmhxmmm '
| &ﬂmum@unmmzmﬁmmddmmﬂﬁngﬁum&ﬁa,mﬂﬂ:ﬁﬁsdmg

-5-
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manufactured by Eli Lilly that had been taken off the market Both Eli Lilly and its chisf
medical officer bad pled guilty to multiple misdemeanars regarding that matter, The
Conzt ariginally excinded the evidence regarding Oreflex, but on December 7, 1994, the
Court reversed its prior ruling and decided that the Plaintiffs would be allowed to admit
mﬁﬂdmm@g&aﬂma%gnﬁnnﬂmﬁ:plmnmmﬁmﬂi
Lﬂ}-.m:hﬁcmmthemnfﬁmm&&jnm E'Ims::i;_itufﬂ:t
Fentress tial (“Transeript™), Vol XLVIL, pp. 8, 10} All of this evidence was public
record, and none of it had been newly discovered by the Plaintiffs in Fensress. [Bums]
'Oul)mnbﬁs,lm,PnlSmjﬂ:.!thlafnﬁﬂi‘mzy,hfnmﬁﬂmCamﬂm
ﬁePhhﬁﬂmﬂdmtbcn&ing&z&aﬂun&ﬂmﬂ&rsuﬂaLhmﬁmﬂmyww
reserve it for the punitive damages phase of the case, if zny. [Transcript, Vol XLVIIL, p.
4] Bathth:Hﬁnﬁ:EsmﬂEﬁHﬁyinfnm:dthtGamathmﬁm:ﬂm&mywould
present no farther evidence to the jury and that the case was ready to be submitted to the
Jury. [Id atpp. 4-5] The Court then requested 2n off-the-record discussion with the

parties’ atiorneys. [Traascript, Vol XL VI, p AT

*Details of this off-the-record discussion are summarized in the Chrenology of
Certain Events and Conrt Procezdines infra.

B
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IV. Other Facts

¢ Manynfﬁc?lﬁnﬁ:ﬂi:wmwmdbylnnlmﬂmlﬂﬂuf
Involvement in the case varied. [Foley] '

* rmBmhAﬁmmeﬂ&mdﬁrEﬁlﬂy.Hchd&:min-hnusc
thi:mFunsibﬂhyﬁmmﬂmhegtmmgnﬁhchmmhsmhmim. He was in
mnfmmmmm%t&mfmmmg&m
Pﬁsjabmmmﬁm:mmﬂmﬂﬁdﬁmfnrhm,mnﬁngmm
thin,gsgntdnn:ma&m:lyw. [Bums]

x Bmsmlncdedprhu-uiomlmmsdmrqnmtEﬁLﬂlyinﬂﬁshm
[Bums] This ocewred in July 1990, [Stopher] Smphﬂ’sp:ima:ymsyunﬂ'hﬂity was
mheinchmgtnfthnfammlnﬁcph“fubmﬁm&th&hgaﬂn:m
spesifically connected with Lomisyille. [Buns] Stophcrwaslnn-yth::asemg:rding
the issuc of the cansation of Wesbecker's actions. [Stopher]

. Bmssdmmdmam&mgmmﬂiw@h&ﬁsmMﬂm:r&
Engﬁﬂimewﬁgm}anﬂﬁtmm&ﬂzwﬁm(m&h). The responsibility of
ﬁmﬁm;mmhmﬂ:ﬁzﬁmﬁﬁcimamwhﬁem [Bums]

= Thaa:mmzyxinmhadﬁmm&&gﬁshmfnhnMGGnHﬁtkdeoim
Bremmer. ﬁcmﬁmhﬁﬁmme&HznﬁusmimFm

Lr R
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Lawrence Myers, and Steve Lore. [Boms, Myers, Lorz]

* Ammer Mahan was the attorney for the workers” compensation msurer for Standard
Gravure. [Mahan]

E. Settlement/Agreement Negotistions

* Bums was in charge of settiement on behalf of Eli Lilly. He instructed all of the
lswyers for Eli Lilly that all settlement questions and overtures should be directed to
him [Burns]

*  Smith handled the settiement negotiations with Eli Lilly for the Plaintiffs. [Foley,
Smuth]

* The Plaintffs’ lawycrs always wanted to discuss settlement. At least np wmtil the trial
in the case, Eli Lilly’s consistent response was that it was not interested in discussing
settlement. [Bums]

* Inlate November, 1994, ER Lilly began to think sbout raiking with the Plaintiffs abour
reaching some kind of an agresment to end the case with the jury verdict During the
Thanksgaving breek in the lawsuit, Eli Lilly began to scasc that the jury had had
enotgh of the case. [Bumms]

* After the Thanksprving recess, Bums called Smith, who met-with- Boms T Stophers——
ﬁﬁﬂtﬂﬁms&pﬁﬁﬁwﬁmmwmmmznﬂ
days after the Thanksgiving recess. [Smith]

*  Atthar meeting, Bums told Smith that Eli Lilly was willing to discuss reaching zn
agreement, but that it wanted sny agreement tied to the jury’s verdict and it wanted
any agreement 1o be confidential [Smith]

- Eﬁlﬂywmdwfwmraqﬁe:j@ﬁﬂiﬁ,hwﬂwmmhﬁ'
whar the jory would say. I wonld never consider “setfimg™ the case, which would
end the case withont 2 jury verdict [Burmns]

¢ Bums snd Smith negotiated the final agreement The zttarneys who were trying the

=
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case for Eli Lilly (i e., Stopher, Freeman, Myezs) were not imvolved in these
negotiations. [Bumms, Stopher]

Th:rmmfnrtyhgmmchm:mwmm&:mﬁsk&m
cxisted for both parties. [Burns, Smith] -

he Thcﬁskfmﬂilﬂlywastha;ﬁ:mduﬁ:rhmwin.dnjmywunldhnw:mﬁnd
Eiﬁllylm%mﬁabh(mhnmmimﬁndﬁumlﬂlyhﬁm
Liability). mmymmmmrm&mmmmmw
damngcsphassdth:n:mifﬂﬁﬁﬂymmlffnm 1% lLiable. This
mmtﬁamﬁskmﬁﬁiﬂh&%ifﬁuﬂwﬂhmmﬁﬁ?am
phmufﬁumm,migh:bclm&gﬂaiugedamg:ﬁgmn In addition, Eli
Iﬂymﬁuﬁhmhﬂv&dmmﬁm:ﬂnﬁdiﬁpnm&:ﬁmth:
damages phase. [Bums)

*  The risk for the Plaimtiffs was that they might recover nothing if the jury retarmed
a verdict for Eli Lilly, This was a sohstantial risk, given the pature of the
nﬁmn:pimmdbthIiﬂyxmrﬁmgm Some of the Plamtiffs were
s:v:dyinjmnd,mdsum:hdhstluwdm:s;fnrmznynf&zPhinﬁEs_mﬁ:
futore livebihood would depend on the outcome of this case. [Smirh]

# Bnﬂ:E]ilﬂ!yder:Plt&diEEsheﬁnadthanhuemawh:inrﬂchﬁ:gm
agrmnminmdnmmampmdabnttnmﬁgm:auﬁmﬁskﬂm&mym
[Burns, Smith]

Bums’srmaﬂmﬁuuisﬁmSmﬂnmggswdasﬁﬁngsnl:ﬁ:dmgu,d:pmﬁngm

whmv:rdintﬂ::jnryrmm:d[:"hi@-hw’w}. This was the frst ime thar

Bmhﬂhhﬂvﬂwﬁmﬁnﬂd”ﬁi@%ﬁm The agreement

fmally was 2 “high-medinm-low” agreement. [Bems]

Sruth’s recollection is mmw&wﬂfzw agresment
(Smith]

On December 7, 1994, an agreement was reached barween Semith and Borns, Smith
nﬂdmdmﬁ:ﬁ:ﬁ:?ﬁ:&ﬁsmmtedmﬂumt [Bums]

Thmwasamﬂcﬁngwi&aﬂﬂfthcﬂainﬁﬁzndﬂﬁrmmdmgar&ingappmﬁng

9.

1 a5
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#mﬂmﬁ?%mmwui 1994, The
dmufmm [quw] moncy being offered. Everyone agreed to the

= Thmwaslmmﬁngmﬂmbua. 1994, o make sgre
s thz::vm:mdma
temms of the agreement. mpmpleu&:mﬂungnky,lemE;:

. Aunfﬂmpm{a.:,auufmmﬁnﬁmmmne&mm : knew
zndhadﬂgm:dm:h:msufﬂmwbdmzt&m:iﬂ) flhnut_

¥ Smphnlemcdnfﬂaz:ﬁst:ucenfavahlammmﬁmnﬁumcmﬁ:thad

-10-
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* Foley, Frmmm'lntc.smﬁ,mmandﬂmh:wabnmth:wmﬁm
m:lfthrwbdnmthelkmbqﬂ, 1994, discussion with the Conrr
rtguﬂingsuhmiﬂhglﬁ:nstmﬁejuz}n [Fol:y,Smixh,Inr;Echu]H]

m:mmmmufmaﬁnmzwm&nmmhamm,ﬁsm
withﬂm&mrtr:glrﬁingsnbndmsﬂmmmﬂmjmy. [Smuth, Foley]

. memmm&mmmmﬁmﬂmiugufDmamha&
1994, H:Imcwuﬂmﬁm:lﬁz:magrmmm&mﬂmmmu]dbcmdudad
ifﬂmjurymahadlmﬁﬁt.lndﬁmmudﬁﬁmlphﬂsﬂfm:uawnﬂdb:
necessary if that ocowrred. H:kncwnnunfthznthutn:msuﬁﬁenmmﬁi
after the jury reached 2 verdice [Myers] H:pmbah}yltamadafﬂmagreun:n,tfmm
M_Bnms,almoughh:nﬁghxhawlmmedahmnﬁcammtﬁnmhn [Myers]
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the verbal sgreement [Stopher]

4. Eﬁlﬂhrhadﬂ:mﬁﬁﬂmmwaﬂnfmtmnﬁmdﬂmdybcﬁamthcﬂom
incmﬁngmhngaﬂnfimdirmdw&i:tmﬁnns.

Iuthscvmxnfajmyvcrdintﬁr!hzﬂﬁnﬁﬂfs, EL Lilly would pay cne hale
nftﬁemstf;e:pmdndhyﬂwﬂduﬁfﬁhuythc:aﬁ:_

6. Inthcﬁmrﬂuxﬂr:jmyfaundEﬁliﬂymbtliablehﬂuPlainﬁﬁina

pﬂﬁaﬂgahﬂwemﬂ(mﬁabiﬁty}mdlﬂ,ﬂiﬁ]}ymuﬁpayﬂm
Plﬂinﬁﬁsﬁmnmnf—(ﬂm“summ"}.

7. Inﬂm:vmﬁmﬂujmyfnmdﬂﬁliﬂymhcﬁablcmthzﬂahﬁ;ﬂ‘sh&
mﬁbﬁmﬁmﬂiﬂ,ﬂﬁﬁﬁy%m&a?hﬁnﬁﬁﬁ:m
nﬂ‘min,pﬁ:sanaédﬁinnzlﬁ%nﬂhaxﬁgmn

g. Inthc:v:nrﬂmﬂ:tjwﬁmu.&Eﬁlﬂlymbzﬁahl:mmﬁPhinﬁﬁiua
mﬁgkﬂmﬁlmﬂiﬂﬂ,ﬂiﬁﬂy%ﬂdmmﬂm?hﬁ:ﬁﬂm
Sum certzin, plus an additiapal 75% of that fignre

PI

S

13,96
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9. SD%nfm:ammuf&cp@mmwmddhmwiﬁnSdeufﬂu
wwmw&mwmw&teqﬂrﬂ;ﬂﬂ

10. H?Phhﬁfsmﬂdd:mjuhuwthemmzyhddmmdrhchﬂfmtﬁ

11 There was 1o agreement if there was no jary verdicr

12. Hzﬁnaf&:mudhmﬂmﬂiﬁnmuf&m
incloding fmancial considerations, Were to remam strictly confidential

*  Irtmms out that this summary of the verbal Imfsn:hhummpict:nmmthﬂy :
accurnte.

" ﬁﬂamwmtm:nfﬁ:w:m&ummtmﬂminﬂmmw
1. mmm&mmMpmmmmemccam
2. mmmmmmmwmﬁﬁdﬂmm
, - 3. Eiilﬂlywuﬂdnkcmafﬁ:wu&m‘mmﬁanﬁm Any mopey
| i z:ceimdbs'm?lﬁmﬂﬁwmldmbensadmmﬁsfythewudmm‘
compensation liens
[Foley, Bums, Szith]

| = Inaddiﬁun,paragmphﬁufﬁnsmmyism [Foley] Foley’s recollection
mwisthﬂ&:wmsﬂmﬂilﬂ]ymmywﬂfﬁwﬂain&f&’m
mprdlnssuﬂh:wﬁi:t,snlmgtsajm}*mlﬁctmm [Folsy]

¥ Bnm;mdSmi&a]an:mdthﬂLiﬂywml&rﬁbmSmﬂhﬁxmufﬁE::pmu
regardin g discovery even if there were not a jury verdict for the PlainsSiffs. [Smith,
Bums] The amount would be no more than ha¥f of Smith’s expenses. [Boms]
EmﬂamhﬁhmsmjuﬁmdﬁcmuthmnndﬂmMDLthismm;_

=13~
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Plﬂnﬁﬂ's’aﬂmncysmduddchuwﬁcmnmymﬂdbtdiﬁdui An agreement was
reached. PmﬂSmithwﬂhmfurﬂlﬁcm&ugs. [Faley]

Plﬁn&fﬁ'mﬂh?ﬁnﬁfﬁ’mmmwhmmdmdﬁgrh:agm,
Irwuﬂ::ﬁmtﬁm:ﬂmanynfmm,umptfmhﬂhnﬂh,bﬂﬂsmﬂmﬁum
agreements. [Foley]

Each Plaintiff and Plaingffs’ counsel met separately with Paul Smith and Nancy
Zettler. Thcwmﬁsmﬁadmmmﬁm After the Plaintiff signed
the agreements, he or she received the first payment. [Foley, Smifh, Zertler]

HnPhhﬁﬁmdﬁ&aﬁmmﬂhmmmdﬁ:mm&mmmmﬁ
mmmmﬂnmy,ﬁﬂthﬂymnﬂtaﬂuwdmmcupiﬁnfﬁmw [Foley]

=18
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Eli Lilty and Company Prozac Products Liability Litigation, MDL Docket No. 507,
pm&hginﬂmUnitudS::ﬂsDisnictCumtfthmﬂmmDﬁm’;tnfhﬂiam This
provision also requires the Plaintiffs” attornays to enter into stipulations or take
whatever sieps are necessary to effect entry of discovery orders m therr cases identical
to those in the Prazac MDL. [Exiubit 2, § 15(z)]

*  This provision was not part of the agreement reached in December 1994, Lilly
wanted it to be part of the written agreement  [Smith]

= Lilly wanted to mclude this proviSion in the agreement becanse it wanted
handle discovery in all Prozac cases in the same way and it wanred all cases
be subject to the rules in the Prozac MDL. [Myers, Lore]

*  From Lilly's perspective, this would make scosc and add casc, order, and
predictability to present and future Prazac cases. It wonld svoid foture
skirmmishes. beczuse the answers to discovery questions would be the same 2s1n
the Prozac MDL. [Bums]

*  From Smith’s perspective, it did not matter one way or the other if this provision
was in the writtcn agreement, because the parties had been operating pursuant to
the MDL discovery provisions anyway. [Smith]

* The Confidential Agrecment also inclndes & requirement that the Plaintiffs’ amomeys
retum to Eli Lilly all documents or other marerials prodoced to them by Eli Lilly in
this case or in any other state court Prozac case, with the exception of those
documents or other metenals thar have specifically been made spplicable to and in the
Prozac MDL by a conrt order. [Exhibir2, § 15(¢)] The Plamtffs’” attomeys are also
required to firmish to El Lilly 2 log ar recard identifving any person or entity to
whom documents or other discovery materials produced by Eli Lally mn this case orm
any other state court Prozac case have been furnished  [Excubit 2, § 15(e)]

*  This provision was not part of the sgreement reached m December 1994, Lilly
wanted 1t to be part of the agreement  [Smith] Lilly wanted to'protect the :
discovery materizls thar had been produced in the Fentress case. [Myers, Lore]

*  Bums and Smith both indicate that this provision for the retum of documents
wpmhmth:agrmmtinmmuﬂfsm{uﬁtmnhtﬁnth:maf

-15-
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documents pursuant to the Cowrt’s Order Governing the Production of
Information and Documenis by Elt Lilly and Compary and the Confidentiality of
Such Materials (March 29, 1991), a copy of which is amached hereto as Exhibit
4. [Smith, Bumns]

®  Paragraph 17 of that Order states:

17. Withm forty-five (45) days of the conclusion of the
trial and all appeals or other termination of this
[ingzhon,lﬂﬂtmﬁdmmldnmmnmﬂmﬁ::manm,
in:lndingallm;iuafmd:dommurinfumuﬁan,
shall be retumed w Lilly. The provisions of this Order,
insofar as they restrict the communication and use of
confidential documents or mfarmation prodoced
bereonder or informsation obtamed fram confidential
mmmmmmhm
afier the conclusion of this Efigation tmless written
permission is given by comnsel for Lilly pursnant 1o
further Order of this Comt

¢ The Order does not define the term “confidential documents and
infmaﬁm:,‘dﬂmu@itdnﬁdﬁum:tnm“mnﬁdmﬁalwin
paragraph 4 of the Order.

¥ This provision of the written agreement does not limit the return of the
documents to those docoments that are classified 25 “confidennial documments
end informarion ” Neither does the provision in the agreement reference the
Cownt’s Order of Mach 29, 1931,

* Pmmim&kmvﬁmdeMﬁMEmhlanbm
of documents to Lilly in June and Joly 1995. [Buzns] Zetler had been in charpe
of the documents in the case, and had kept fhem with her after the conclusion of
the il [Smith]

¥ Upon the retom of fhese documments, Lilly kept these documents separsted from
thadocum:msfﬁarhndhnmpmdmdinﬂuhmhﬁidism\uy. In
October, 1996, Lilly seat the documents to Zettler to be included with the MDL

-16-
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Eﬂmmcandﬁ.g:mr_ {E:hibirli?(a}:Exhihitz,p.S] They also agree not to
ose;

Plamnﬂ'md the Plamniffs® attorneys may not disclose this agreement incinde the
public, the press, and family members of the Plaintiffs. [Exkibit 2, § 7(a)]

whatsoever.” [Exhibit 3, p. 5]

* The Agrecments do not require EE Lilly to abide by these nen-disclosurc
requirements.

= EﬂCuﬂﬁ&mﬁﬂAgrmﬂmin:hﬁespemlﬁﬂﬁurdiﬂhmm:

wmmﬁmmmmmwmme
and Agreement, the terms, the facts. amount or terme of any payments made
pursuant o this Confidential Agreement or the General Release and
@mmmﬂhﬁs&nﬁhﬁﬂﬁmnm

-17-
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GmﬂRdmumd&mmmMmmmﬂdmﬁgﬁm
mguﬁ;ﬁm!m&inguymdmmﬁmﬁfﬂﬂscmmm
thc_GynuﬂRﬂgmmdAmheﬂsdnmdhmym,whﬂ;uby

Smithwasludamnsdfa:ﬂxﬂﬁnﬁﬁin&umncMDLﬁmlmhmmﬂ
July, 1995, Zettler was very active in the MDL on behslf of the Plaintiffs. [Smith,
Zettler] Mamhmnfhdmwmwpmmﬂm

discovery in the MDL.

Mﬁ:tﬁanfmfm:ummmwmrhiuﬁﬁs in statc comt
Prozac cases. He is unsare of the mumber of cases. [Smith)

Inncgcﬁaﬁngtheaminﬁﬁsmﬂm&hm&ﬂmnmdhmdmﬁﬁhg
abont Smith withdrawing as lead counsel in the MDL case. The MDL case had
nothing 1o do with this case. [Burns] There were no discussion regarding Smith’s
pa;ﬁ:ipaﬁnnorhdwfpzr&:imﬁminmynth:rhwnﬁt [Smith]

Miyers and Lare know of no connection berwesa the agreements between the Plaiatifs
and Eli HﬂyqummdShﬁIh's“iﬂuhIwﬂaslﬂdmgﬁnﬁ:PmncLEL
[Myers, Lare]

Sciith states that his withdrawal as lead Plaintiffs’ conpsel in the MDL was not
connected to the setflement in this case. [Smith]
Smith withdrew as lead Plaintiffs’ comnsel in the MDL in July of 1995, [Smifh]

Zettier retzined the job of custodian of the documents that had been collected pursuant
to the discovery in the MDL, as ordered in the MDL an December 27, 1995. A copy

-1
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March 4, 1997

of that order is attached hereto as Exhibit S. [Smith, Zeler]

Smiﬂ;hdinmﬁntﬁmmmsfmhiswhhﬂ:mﬂm:ﬂ:h:dhkmmﬁﬂ
depositions in the MDL and had reviewed all of the docoments. His commirment 1o
:heMDLmtnheinchuganfﬁ:mdhcomy. That commitment had come
to an end. Hmﬁmrbm&cnmhckmtu&mhﬂiﬁdmllmu:mﬂfwﬂm

Before Smith withdrew as lead Plaintiffs' counsel in the MDL, he filed his “Repart of
Lead Counsel” with the Court. A copy of that Repart is artached hereto as Exhibit S,
Aﬁ:u'SmiﬁWiﬁ:.drmuhﬂPlﬁnﬁ&'mmdhthLELhemnﬁmadmhmﬂc
thchdiddmlfedaﬂmmtmthmh:hnd:hﬂmmnfﬂmwﬁL [Smith] He
dmmnﬁmdmhmﬂzﬁ:mmmﬂlﬂsﬁﬂmpmﬁng [Senith]

*  Asofluly27, mﬂi,Smithhaﬂﬂquﬁjngfcduﬂmmmdﬁmpmﬁg
state court cases. [Burms]

*  After July 27, 1995, Smith filed ope additional state court case. [Barns]

Twnfsmﬂ’smmhmmwmsﬂdcdbdm:h:mhi:ﬂmm
the Plaintiffs in the Fertress case. [Smith]

Aﬂufﬁ:m@dﬂnfﬂmﬁh;smm;-mmfﬂuﬂmmm were
either dismissed or settied sfter the Fenrress mrial. [Smith, Burns]

*  Discussions regarding settiing these cases begen before Smith’s invalvemens in
the Fentress case. These discussions continved during Smith’s involvement in
Fentress and continued after the Fenfress case wes conclnded. [Bums, Smith]

¥ Smimandﬁmsmnhedaglnhalmhn-fmsmﬁngzﬂnfw'shm_m
during the Fenfrees trial Esch sgreed that ke would recommend this semiement

*  This did not constmte a settlement of any of Smith’s other Prozac cases.

-19.
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Iy PAGE

PmmEﬁLﬂy‘sﬁ:w,&mwu]ﬂﬂemmwh:adddmtthlﬁm?ﬁ‘mﬁ:um

Lﬂiy‘sviawmﬂmth:adnﬁssimwasmlym'hkm. Myers, Lore]
This was discussed among the attareys for Bl Lilly, mcluding Burns, [Lore] From
Im’spoin:nfﬁm,th:ﬂﬁnissimnfﬁﬁsﬂiﬂmw%dmthw:phycdmpmin
Tcaching an agreement in the cas=. [Lore]

result, fhey did not consider the evidence crucial to their cace. [Smith, Zettler] They
&n@:ﬁmdmgaﬁtcﬁdmmmmqﬁough&mhwdha
damaging to Eli Lilly. [Foley] Ihu*cwassumzmnne:mahuu:wh:ﬁan'mtmdn:ing

-20-
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J. Workers’ Compensation Subrogation Claim

. mm'mmmfwﬂwwmwht&mm
assert ifs subrogation interest in the action. [Mahan] Pursuant to agreement betwesn
the insurer and the Plamfiff, the insurer's subrogation interest was represented in the

¥ On December 7, 1994, st sround 3:00 p.m., while Mahan was in Adkansas an another
malter, alatt:_rfmmﬁu: Plamntiffs’ atiomneys was hand delivered to Mahan's office.

‘ luthezvmhgofnwmba'liﬂﬂ,hizhmhﬁnmltphmmmaﬁmmgaﬂing
ﬁcmmmmmﬂmlmmmﬁmmmdumnfﬁw
attomeys who signed the letter that Mahan had received. Hargadon indicated that
settlement discussions were under way in the case. (Mahan]

> hthcmnr;&ngnfnmbﬂﬁlﬂ#.mmﬂiﬁlsmmﬁ:
worker’s compensation subrogation claim. Stopher indicsted that there were
diam:siﬂnsbdwmﬁ:Phiﬁﬂandiﬂ]ybﬂﬁ:h:mnntpﬁwtu&m
SmphﬂmMMahmiaMahm&hoﬂﬁrdymStnphn’swmdfhﬂLﬂbrwuﬂddﬂl
with the insnrer in good fzith Stopher indieated that the insyrer should copfings to
pay the worker's compensation benefits. Stopher zlso told Mahan that Mahan shouid
deal only with Stopher on this matter, and that Mahen shopld not desl with the
Plaintiffs” aftorneys abont this matfer” [Mahsm] Stopher does not reczll telling Mahan
that Mzban should not desl with the Plamtifis’ attomneys abont this matter. He recalls
[Stopher]

-21-
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* mmm1m4,m.mmnmmm=mmm
Swphumdimrmhingmwbdmﬂminmn‘mﬂl.Hy. On Febrnary
24, m95,mmmmymw1wmmmmw,
sobrogefion claim. On April 28, lm,:Rdmdemﬁdmﬁdﬁywm
executed by the imsurer and Lilly, [Mahan]

® Late 1993: Smith becomes lead Plaimtiffs’ counsel in the Prozac MDL.

® February 1994: Leonard Ring dies,

® Some time before March 1994. Two of Smith’s state court Prozac cases are scttied.
® March 1994: Smith becames lead Plaintiffs’ comnsel in Fenmress.

® September 26, 1994: Fentress trial begins.

e After Thanksgiving recess in trial 1994: Bums and Seith begin discussions shont
rmchinganamm:udth:Fﬂm-muxwﬂhﬁejmy_mﬂin

® December 7, 1994 IudgszI:rmlﬂthﬂm:Dmﬂactsﬁmanymybeadm?mi

The parfies are having same discussion to which P'm not privy. I is conceivable.
of [ ymderstand it ﬁa:ﬂhrﬂraﬂ:xw:ﬂ&n‘tb:;msaﬂaﬂur&mﬂexslnngwith
sumcﬂxingdsc—my#zy,hmwmitwuﬂ:sm:,cmyhdyismvtnmdﬂ:zIm
bnmmdahalﬂmuhmufﬁmﬁu:evidmwﬂlﬁnhhthcﬂainﬁﬁ'mis
that right?
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MR. SMITH: Yes.
[Transeript, Vol. XLVIL p. 30]
® December 7, 1954, in chambers: Discussion regarding trying case to a verdict:
MR SMITH: Iudgqrﬁhklmmyunﬂzismisgningtubcbiadﬁa
verdicL
[Transcript, Vol XL VI, p. 120]
® December 7, 1994, c. 3:00 pam.: letter to Mahen from the Plaintiffs’ attomeys,

indicatmg that the Plaintiffs are withdrawing their representation of the mswer’s
worker’s compeasstion sphrogation interest m the action

® December 7, 1994: Stopher knew that seftiement negotiations were occurring.

® December 7, 1994: Smith end Bumns reach an agreement  The Plamtiffs and their
counsel meet to discuss the proposed agreement.  Everyone agrees with the terms of
the agrecment

® December 8, 1994: Mahan talks wirth Stopher in the moming regarding the warker's
the Plamtiffs apd Lilly but that he 1s not privy to them. Stopher tells Mahan that
Mzahan should rely on Stopher’s word ther Lilly will deal with the instrer in good
faith.

e December &, 1994: Bmms, Foley, Freeman, Lore, Smith, and Zemrier meet in the
merming ta mske sure that everyone understandc the terms of the agreement

® December 8, 1994: Agreement is resched before the parties’ afiomeys meet with the
Cowt Barns. Foley, Freeman Lore, Smith, and Zettler know the terms of the
agreement before the meeting with the Court.

@ December 8, 1954, in chambers [counsel present Smith, Zettier, Foley, Stopher,
Freeman, Myers]: Discussion regarding closing the evidence without introdncing the

QOrafiex testimony-

23-
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MR. SMITH: Judge, after a great deal of consideration, the Plaintiffs, in an
effort o facilitate getting this case 10 the jury as rapidly and expeditiously as
possible, are gomg to close the svidence without the introduction of any forther
evidence and reserve the offering of the Oraflex documents that have been

the punitive damages phase, if any, mstead of offering it in the liability-only
phase, with permission of the Court, of comrse.

MR. FREEMAN: That would mean thet we would not put up any surrebutral
and we would be ready for argument in the moming.

JUDGE POTTER: Can we go off the record?
[Of the record )

JUDGE POTTER: I guess, what, | shonld bring the jury in, is this fair, tell them
that there had been other evidence considered. bur the lawyers had talked abour
it amang themselves and decided that if they — one side put in mare evidence
ﬁmﬂmnthzsidcwuuldpmhmnmwidmmdbmhsidcs_nm content — not
cantent, maybe is the wrong word, bt they bave agreed o submiz the case 1o
them on what evidence has come in so far, becanse T think I should give them
sorne kind of explanation.

[Transcript, Vol XLVIIL pp. 4-5]

¢ Dcocmber 8, 1954, off-the-record discussion: Although there is no transcript of this
discassion, details of the discussion are provided in the effidavits of those who were
present at the discussion. These affidavits are grouped together 2nd are atmached
horeto 2s Exhihir 8.

There is some disagresment regarding exactly what was szid during this off-the-
record conversation. Judge Pottey recells either asking the attomeys if “money
bad changed hands™ or stating that he assumed that “money had changed hands”
In response to this gueston or statement, the Fudge recslis that ar feast one
suomey responded by sizting thal money bad not chanped bands. [Exhibit 8, p.
1 (Potter Affidavir, §3)]

24
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® Foley recalls that the Judge said that it was pot important whether money had
changed hands. Foley 2lso recalls that the Judge did not ask for a respanse to the
Judge’s statement, and that none was given. [Exiibit 8, p. 4 (Foley Affidavit, §
4)] Freeman recalls that the Jodge did not ask whether money had changed
hands, but that the Judge specifically stated that if such were the case he did not
want to know. [Exiubit 8, p. 6 (Freeman Affidavit, § 4)] Myers recalls that the
Judge said that he did not want to know if any payment had been made: the
Judge did not ask, and no stavement was made by the attomeys, about the issue
of consideration [Exhibit 8, p. 9 (Myers Affidavit. § 6)] Stopher recalls that the
Judge smid that money or other things of valoe may have been exchenged, but
that he did not want to know. [Exhibit 8, pp. 12-13 (Stopher Affidavit, § 2)]

®  There are recollections that other maters were also discussed during this off-the-
record discussion. McBrnde, Myeors, South, Stopher, and Zettler recall that the
Judge indicated that he was not surprised, or that he had anticipated, that the
parties might make some sort of agreement not to infrodnce the Oraflex
evidence. [Exhibit 8, pp. 7, 9, 10, 12-13, 14] They also recall that the Judge
said that he had discussed such an agreement with encther judge or lawyer and
that they agreed thar there was nothing Improper or unethical concerning the
decision not to mtroduce the evidence. [Jd.] .

e Judge Potter asked the attomeys if there were still issues 1o go to the jury and
was mformed that there stll was 2 justicisble conrroversy for the jury 1o
consider. [Exhibit 8, pp. L, 4, 5, 10, 13, 14]

® December 8, 1994, in open court: Explanation of submitting the case:

JUDGE POTTER: Yesterdsy or earlier when the lawyers were planning things
out, they thought there wonld be some more evidenee today. At the very
begnning of the case I mlked to yon-all about asking questions and [ said
somefimes the lewyers leave something out or they decide not to bring something
up becanse that leads to samething else and that leads o something else. Didn’t
I say something to you like that? One of the reasons they’ve spend some time
talking yesterday and today, they came to 2n zgreement to admit the case w yoo
on the evidence that's come i .

[Transcript, Vol. XLVIIL pp. 7-8]

-25-
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® December §, 1994, in chembers: Defendant argues its Motion for Summary
Judgment/Motian for Directed Verdict on claim for punitive damages. [Transcripr,
Vol XILVTI, p. 17]

® December 8, 1994, in chambers [comnsel prescat: Myers, Stopher, Zettler, Smith,
Foley]: Defrndant argues its Motion 1o condact compensatory damages phase of case
before the punitive damages phase. [Transeript, Vol. XLVIII, p. 54]

e December 8, 1994, evening: Myers leamed sbout the exdstence of the agreement, and
knew that the case would be cancinded if the jury reached 2 verdict.

e December 9, 1994, in chambers [connse] preseat: [Stopher, McGoldrick, Myers,
Smith, Zettier, Foley]: discussion regarding whether counsel can mention the next
phutses (re: punitive damages and compensatory damages) of the trial in closing
areuments [Transerpt, Vol XLIX, p. 12]

® Decoomber 9, 19594: The case is submitted to the jury.

® December 12, 1994, in chambers, while the jury is deliberating [counsel present |
Stepher, Freemen Smith Zettler, Feley]: Judge’s snggestinn regarding having the
parties work with 2 mediator to try to setfle the case-

JUDGE POTTER: .. .. Ifthere is 2 Plamtfis” verdict 1 would like to ke a
day’s recess, and although I normally don’t get invelved in setflement, I wonld
like to ssy something o you-all and then have you meet with a mediator to see if
that partion of it could be setfled, becamse | really do believe the dynamics there
are such that it would be to both parties” benefit 1o settfe it T don’t — this partof
it I haven’t even thought sbout trying 1o scnle it

Bur with that m mind, [ was gomng to ask Lilly to heve somebody present who
bad substantiz! anthonty to =ik for the compary. From what went on this

marming. in the sense you waited for 2 company representetive to be here, [ take
ir you have somebody here who has sobstantial anfhority.

MR. FREEMAN: Yes, wedid.

£ * * = E 3
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JUDGE POTTER: -,.-Alnngﬁulhm,m&:ﬁﬁ,ynmtuﬂyhn\t&c
plainﬁ.ﬂscyunhxv:hzc.ymhﬂcamhmpﬁmufmfcnw
elaim. Wﬂﬂdmmmﬂ&armmdmahmﬂntdﬂla—Ithinan
Mahan represents them here in Lonisville. Would you make sure whar his
&chndulcismﬂmthccmlﬂb:avﬂahkwﬂhsum:bndyltthcmpmythu
conld, you know, make a decision?

MR_SMITH: All right

[Transcript, Vol L, pp, 13-14]

® December 12, 1994, in chambers, while the jury is deliberating [connsel present
Stopher, Freeman, Smith, Zettier, Foley]: Discussion regarding starting the next
phase of the case:

MR. SMITH: Had the Court thought — in the event that there is a punitive
mmm&&mﬁmmwuhmmpﬂﬁcﬂnm
would smart? .

JUDGE POTTER: Within 24 1o 36 hours after the verdict comes in_ Aslsaid I
want one dzy 1o have you-all talk about setflement.

¥ ¥ £ * E
MR. SMITH: Can I have my Christmas presents sent here?
MR. FREEMAN: And the ree.

[Transcript, Vol L, p 16]

® December 12, 1934, i chambers: Discussion with/about juror who heard someone
say that the case had been setfled:

Discussion with the juror:

JUROR DUNCAN: Okay. Iwas out in the hallway while some discussions
were going an, and ] overheard that the Lilly lawyers — can I call you that?

i A
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hcm'dnyitnrinwtnzmﬂnr}'nn_h:.rdh? Beczuse it's not carrect.

JUDGE POTTER: Okay. Mlm.ﬂtpmﬁsmﬂimmuyopposodnnﬂ:js
nsqmdmm:yhmm—m:msmynﬁ'm&ckﬁmmisbmmcyhm
mtﬁ:&tmﬂfmﬂyml&n'tﬂﬁnkcﬂh&siﬂehas,}mhnw,thunght
mmmxuam&ymwﬁ:—wmsnﬁr@mmwhnm

an. ..
[Transcript, Vol L, pp. 23-26]

L Dis:nsﬂnnabmthcjumz,aﬂﬂth:jnrmi:ﬂchmbﬁs:
JUDGE POTTER- Does enybody have the slightest clus?
MRE_ SMITH: No.

MR. STOPHER: Ican’t imagine .. . Imean, this comes as an absolute shock to
me.

JUDGE POTTER: Well, the only thing I can think of — and I didn’t ask her
whﬂdayﬂmbﬁmgit’s!hcdayﬁ:mﬂs. Davis got sick, somebody
might have szid m’tﬁ:&ﬂiamgniﬁgwithautmihunaﬁvcnrmmrﬁing,yuu
know, used that magic word.

MR._ SMITH: It could have been that

=28-
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[Trapscopt, Vol I, Pp. 26-27]
® Follow-up discassion with Jaror Duncen back in chambers:

Wﬂy&ingﬁ:ammrwbmpmymﬂnpnnﬁings_mdne&hﬂimrﬁ:
hwmmmmmybaﬁsﬁrmybudymnym...

[Transcript, Vol L, p. 28]
December 12, 1994: the jury returns a verdict in favor of the Defendanr

Jars4as
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© February 6, 1995: Execution of Canfidential Agrecment betwesn the Plaintiffs and
Llly.

® E:ﬁu&ryﬁ, 1995: hmmﬂmt;.rmchz?uhlngrm:mﬁrdiugm:mm
To be paid to the msurer by Lilly.

® Aprl 28 1995; Exnnﬁmufﬁg:mbminmwmﬂﬁﬂy.

® June and July, 1995: Hhmnfdmmmmmmdmﬁllypmmtmdu
s of the Cosfidential Agreement

® July, 1995: Smith files “Report of Lead Counsel” and withdraws as |iud Plaimniffs’
counsel in the MDL

Ann M Sheade]
‘Friend of the Conrt
Offzce of the Attorney General
1024 Capital Cester Drive
Frankfort, KY 40601-8204
(507) 573-5944

_ (502) 573-8315 - FAX
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Ihuuhyﬂ#ﬁﬁrthtﬁnwﬁduf&ishcpmufﬁefﬁnﬂ of the Court was sent on this
4th dsy of March, 1997, by UPS Next Day Air, to:

Jolm W, Ponter. Judge
Jefferson Circuit Court
Division 5
Hal] of Justice

600 W. Jefferson Strest

Louisville, KY 40202

and that & copy of this Report of the Friend of the Court was semt o this 4th day of March, 1957,
by UPS Next Day Air, to:

Margares B, Keane Ed Stopher )

GREENEBAUM, DOLL & MCDONALD BOEHL, STOPHER & GRAVES

3300 National City Tower 2300 Providian Center

101 S. Sth Street 400 W. Marker Street

Louisville, KY 40202-3157 Louisville, KY 40202

Armer H Mphan Jr. Lively M Wilson

LYNCH, COX, GILMAN & MAHAN John L. Taze

500 Medinger Tower STITES & HARBISON

Louisville, KY 40202 1800 Providian Center
400 'W. Market
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Steve Lore -
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