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IN THE UNITED STATES DISTRICT COURT

 FOR THE DISTRICT OF WYOMING
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THE ESTATES OF TOBIN and 
§

SCHELL
§



Plaintiffs
§

§


vs.
§

NO. 00 CV 025

§

SMITHKLINE BEECHAM
§

PHARMACEUTICALS
§



Defendant
§

JURY TRIAL DEMANDED

PLAINTIFFS’ MOTION TO EXCLUDE LAY OPINION TESTIMONY


Plaintiffs Tim Tobin and Neva Hardy move the Court to exclude lay opinion testimony from Sherry McGrath that Don Schell was “controlling and possesive,” “jealous” and that this lead Ms McGrath to have “concerns for her [Rita’s] safety as more fully set forth below. 
which is based on lay opinion testimony that the Court finds to be inadmissible.  In support of this Motion, Plaintiffs would show the Court the following:


1.
Sherry McGrath is a full time professional.  She owns the real estate office where Rita Schell worked.  In her deposition of February 13, 2001, she gave testimony that is light on facts, but long on opinion and inference.   Specifically, she opined that Don Schell was a very “controlling and possessive” husband, that he was jealous of Rita, and that this lead Ms. McGrath to have “concern for her safety”.  She also testified about her own premonition at the time of the Schells’ deaths, and her belief, before knowing the facts, that Don probably killed Rita.    It is, to be blunt, rank character assassination of a man that she hardly knew.


2.
Ms. McGrath’s testimony is not based on either facts which she observed and which a rational, independent person would interpret as being indicative of “controlling and possessive” behavior, or on statements of Rita Schell.  She readily admits that Rita never said one critical word about her husband, and that his conduct, which Ms. McGrath obviously finds offensive, may have been “welcomed” by Rita herself.   Indeed, Rita always told her that “Don was perfect” and they “had this perfect marriage”.    Even if relevant – which is questionable, her testimony would have to be to facts, not conclusions.  Thus, her opinion testimony is based on her own interpretation of  things she observed like the fact that Don and Rita went for a walk together every night, that they always held hands, that he sat with his arm “firmly around her shoulder” during church, and that Rita wanted to be home at 4 o’clock every afternoon.   A highlighted copy of the deposition transcript is attached as an exhibit to this Motion.


3.
Ms. McGrath also has her own theory of how the deaths occurred, although it is not based on the crime scene, and, indeed, is incompatible with the police investigation, particularly regarding the time of death.    It is pure speculation.


4.
Rule 701, Fed.R.Ev. permits lay opinion or inference testimony only if it is “(a) rationally based on the perception of the witness, (b) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.” The last condition was added in December 2000 “to eliminate the risk that the reliability requirements set forth in Rule 702 will be evaded through the simple expedient of proffering an expert in lay witness clothing.”   Advisory Committee notes accompanying 2000 amendments.   


5.
But the rule still has a “rationality” requirement, and in the wake of Daubert, several courts have found that trial judges should exercise similar “gatekeeping” functions with respect to the rationality of the foundation for lay opinion testimony.   E.g. Certain Underwriters at Lloyds, London v. Sinkovich, 232 F.3rd 200, 203 (4th Cir. 2000)(judgment reversed because of improper admission of opinion testimony from lay witness); Asplundh Manufacturing Division v. Benton Harbor Engineering, 57 F.3rd 1190, 1202-03 (3rd Cir. 1995)(Daubert type gatekeeping function important for Rule 701 lay opinion as well).


6.
Ms. McGrath’s opinions and inferences do not pass the test of rationality.     She postulates that there must have been some family fight on the evening of the events in question, but her musings in this regard are incompatible with the time of death as established by the police investigation, i.e. early morning.  They are also incompatible with the anticipated testimony of Ms. Shirley Pettigrew, who actually had a long and pleasant telephone conversation with Rita Schell the night she was killed.


7.
If this testimony stood alone, then it is possible that vigorous cross-examination would be the best antidote.    However, Plaintiffs’ counsel fears that SKB’s experts will use Ms. McGrath’s suppositions, inferences, and opinions, as a basis for their own opinions.   By so doing, they will create a story that the defense 

can then try to sell to the jury.   But when expert opinion testimony is based on nothing more than the rank speculation and opinions of a lay witness, the error of the lay opinions becomes greatly magnified.     In light of this, Plaintiffs urge the Court to nip the problem in the bud, by excluding Ms. McGrath’s opinion testimony and inferences.    Plaintiffs do not seek to limit out any testimony regarding factual observations of Ms. McGrath.   It is only her “spin” or opinions about the facts that is the subject of this Motion.    A form Order is attached.
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�    At the present time counsel do not expect such extreme opinions from any other witness.   Not all of the fact witnesses have been deposed.    However, counsel have interviewed the main witnesses, and can tell the Court that they do not expect that the other real estate personnel in Ms. McGrath’s office will try to give similar opinion testimony.   Indeed, as noted below, Ms. Pettigrew, who actually talked to Rita Schell the night she died, had a pleasant conversation with her.    There was no hint that this call invaded some personal family time or territory, or that anything was amiss at the Schell home that evening.





 They also seek to exclude any expert opinion testimony 7

